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SUPREME COURT OF APPEALS OF VIRGINIA. 



Beury et al. v. Davis. 

March 10, 1910. 

[69 S. E. 1050.] 
On Rehearing. 
Brokers (§ 40*) — Contract of Employment — Right to Commis- 
sions. — Plaintiff, a real estate broker, obtained a contract from de- 
fendants, reciting that, in consideration of plaintiff selling for de- 
fendants about 30,000 acres of land and mineral rights to plaintiff 
as trustee for L. on the day the employment contract was made, 
defendants agreed to pay plaintiff $2 an acre foi each and every 
acre so sold as the same was paid for, and authorized plaintiff to 
hold the amount out of the purchase money. Plaintiff had previ- 
ously secured from defendants an option to purchase the land, and 
had arranged that L. should purchase it at the option price, plain- 
tiff to hold the land as trustee for L. to remarket the same and have 
one-fourth of the profits. It was also agreed between plaintiff and 
I_. that he should share in any commission that defendants might 
pay plaintiff for making the sale. L. employed plaintiff as his at- 
torney to examine the title, and the transfer was finally defeated 
because of objections plaintiff made to the title. Held, that the re- 
lation of principal and agent did not exist between plaintiff and de- 
fendants, and that plaintiff could not recover commissions from de- 
fendants as for a broker's services in the sale of the land. 

[Ed. Note: — For other cases, see Brokers, Cent. Dig. §§ 38-40; 
Dec. Dig. § 40.*] 

Keith, P., dissenting. 

Appeal from Circuit Court, Alleghany County. 

Suit by D. C. T. Davis, Jr., against Julia A. Beury and others, 
to recover brokers' commissions. Judgment for plaintiff, and 
defendants appeal. Reversed. 

W . E. Allen, Holt & Duncan, and W. A. Glasgoiu, for appel- 
lants. 

Braxton & McCoy, Kerr & Kerr, C. C. Watts, Mollohan, Mc- 
Clintic & Mathews, Moore, Barbour & Keith, W. H. Saunders, 
and B. W . Knight, for appellee. 

Keith, P. D. C. T. Davis, Jr., sued out an attachment in 
equity against Julia A. Beury and others, the widow and heirs 
at law of Joseph L. Beury, deceased, in the circuit court of 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Alleghany county, and caused it to be levied upon the property 
of the defendants within the jurisdiction of that court. Numerous 
objections were made to this proceeding, all of which the court 
overruled. The parties defendant subsequently appeared and 
filed their answer, and upon the pleadings and proofs a decree 
was rendered against them for the sum of $65,002, with interest 
from February 1, 1906, until paid. To that decree an appeal 
was awarded, and the case is now before us for review. 

We shall, without expressing anv opinion upon many of the 
assignments of error, discuss and decide the case upon its merits. 

The facts which we deem material are as follows : Joseph 
L. Beury, a citizen of West Virginia, died intestate, leaving a 
large estate, consisting of real and personal property. Included 
in this estate were 100 or more contiguous tracts of land, lying 
chiefly in Greenbrier county, W. Va., comprising about 32,000 
acres, and known as the "Meadow River" lands. The decedent 
left surviving him a widow, Julia A. Beury, and four children, 
who became the sole owners of his estate. 

A chancery suit was brought in the circuit court of Fayette 
county, W. Va., for the settlement of the estate of Joseph L. 
Beury, and for division between his widow and heirs after the 
payment of his debts, which were very considerable in amount. 
On July 8, 1905, while this chancery suit was pending, the widow 
and heirs gave an option for 30 days to D. C. T. Davis, Jr., 
to purchase the Meadow river lands at $27 per acre upon terms 
specified in the contract. Having obtained this option, Davis 
opened negotiations with D. A. Langhorne. and on the 2d of 
August, 1905, entered into an agreement with him to purchase 
the lands at the option price of S27 per acre, with the understand- 
ing that, when so purchased, the lands were to be conveyed to 
Davis, as trustee for Langhorne, and that Davis was to have 
charge of remarketing the lands, and have one-fourth of any 
profit resulting from the transaction, and there was an under- 
standing between them that Langhorne should have an interest 
in any commission which the Beurys might agree to pay Davis for 
making the sale. This contract, it is claimed, was solely be- 
tween Davis and Langhorne; that the Beurys were neither 
parties nor privies to it; that they had no knowledge of, interest 
in, or rights under, it; and that it could have been modified or 
abandoned by mutual consent of Davis and Langhorne at any 
time they chose so to do, and it was their purpose not to act 
upon it unless the Beurys would agree to pay Davis a commis- 
sion of $2 per acre for making the sale. Davis and Langhorne 
on the night of August 2d went to Lewisburg, W. Va., and on 
August 3d, after reducing their contract to writing, Davis sent 
a message by telephon to John H. Holt, Esq., counsel for the 
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Beurys, at Charleston, W. Va., that he felt sure that he could close 
the contract of purchase under the option at once, provided he 
could receive $2 per acre commission, so as to net the Beurys 
$25 per acre. Mr. Holt replied that he thought this arrange- 
ment would be satisfactory to the Beurys, and Davis and Lang- 
horne went immediately to .Charleston, where on August 4th 
they met the Beurys and Mr. Holt, their counsel, in conference. 

Mr. Holt, as counsel for the Beurys, it is alleged, proposed to 
Mr. Davis that instead of selling the land to Langhorne for $27, 
and giving Davis a commission of $2 per acre the sale be made 
to Langhorne for $25 per acre, and that Davis should look to 
Langhorne for his commissions. This arrangement, however, 
Davis, declined, and thereupon the Beurys entered into a written 
contract with him as follows : 

"In consideration of D. C. T. Davis, Jr., selling for us about 
30,000 acres of land and mineral rights to D. C. T. Davis, Jr., 
Trustee for D. A. Langhorne, on this the 4th day of August, 
1905, we agree to pay him $2.00 per acre for each and every 
acre so sold as the same is paid for, and authorize the said Davis 
to hold said amount out of the purchase money as aforesaid." 
Signed by Julia A. Beurv and her children, the heirs at law of 
Joseph L. Beury, deceased. 

On the same day the foregoing paper was executed the Beurys 
entered into a written contract with Langhorne, whereby they 
sold and agreed to convey to him the said Meadow river lands 
at the price of $27 per acre, and received a $10,000 cash pay- 
ment as a part of the purchase money. At a subsequent day, 
Langhorne paid an additional $10,000 on account of this pur- 
chase, and called upon the Beurys to furnish him promptly with 
abstracts of title of the various parcels constituting the Meadow 
river lands, in accordance with their contract. Davis, as at- 
torney for Langhorne, was then directed and undertook to in- 
spect and pass upon the titles. He found the titles to many 
of the parcels defective, and called upon the Beurys to make 
these titles good. The Beurys contended that their contract with 
Langhorne did not call for a good title, but merely for a good 
deed, and that they had fully performed their obligation there- 
under when they tendered to Langhorne a deed which was good 
as to form. This proposition was repudiated by Langhorne and 
Davis, and extensive conferences and correspondence took place 
between them and the Beurys. 

While these negotiations were in progress, the suit was still 
pending in the circuit court of Fayette county for the settlement 
of Beury's estate, and the creditors had be'come impatient and 
the necessity for the sale of the property involved had become 
urgent. On December 11. 1905, the Beurys served notice upon 
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Davis and Langhorne that in accordance with their understand- 
ing of the terms of the contract of the 4th of August, 1905, 
they had executed and acknowledged a deed with covenants of 
general warranty of title, conveying to Davis, trustee, the lands 
in controversy, which deed would have been executed on the 
7th of October, 1905, but for the request of Davis that the same 
be not then executed, and stating that the Beurys had stood 
ready and willing since the 7th of October, 1905, to execute and 
deliver the deed in accordance with the terms of their contract. 
The notice then continues as follows: 

"You will further take notice that said deed is now tendered 
to you, upon your making the cash payment and executing the 
notes therein mentioned and described; and you may, cut of the 
cash payment, take up the escrow deeds conveying certain of 
said lands to the late J. L. Beury, of which you have had knowl- 
edge during these negotiations. 

"You will further take notice that, in the event you do not 
now accept said deed and make said cash payment and ex- 
ecute the said notes, we shall leave the said deed at the 
Charleston National Bank, in the city of Charleston, Kanawha 
county, West Virginia, in escrow, until 12 o'clock noon on 
Saturday, December 16, 1905, until which time you may take 
the said deed by paying the said cash payment to the said bank, 
for us, and executing and delivering to the said bank, for us, 
the said deferred payment notes mentioned in said deed. And, 
in making settlement at said bank, the same proposition regard- 
ing the taking up of the escrow deeds aforesaid will apply. 

"We hereby tender to you the ten thousand dollars paid to 
A. S. Guthrie, agent, as set forth in said contract of August 4, 
1905, the same not having been used for the purposes set forth 
in said contract. If the said deed is not accepted by you and 
the cash payment made and the deferred payment notes exe- 
cuted on or before 12 o'clock noon on December 16, 1905, the 
said contract of August 4, 1905, will be at an end, and all your 
rights thereunder shall cease, and we will not thereafter recognize 
the same as binding upon us." 

It is to be observed that by the contract of August 4, 1905, 
known as the "Commission Contract," Davis became the agent 
of the Beurys for the sale of certain lands, for which service 
they were to pay him the sum of $2 per acre "for each and every 
acre so sold as the same is paid for." Davis, as the purchaser 
and holder of an option from the Beurys, had at the time he 
entered into the contract of August 4, 1905, already agreed upon 
a sale of those lands to Langhorne, of which fact the Beurys do 
not appear to have been informed. It further appears that 
these lands were purchased by Langhorne for speculative pur- 
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poses, and that it was understood and agreed between Lang- 
horne and Davis that one-fourth of whatever profit might be 
realized from the purchase and sale of these lands was to be for 
the benefit of Davis, and, further, that it was understood be- 
tween Davis and Langhorne in Richmond prior to August 4, 
1905, that whatever commission the Beurys might agree to pay 
was to be divided between Langhorne and Davis. The pro- 
portion in which that commission was to be divided did not at 
first appear, but it is subsequently stated that it was to be divided 
in equal parts. So that the arrangement between Davis and 
Langhorne made them equal participants in whatever gain might 
be made in the venture, both in respect to the commissions to 
be received by. Davis and the profit which it was hoped would 
be realized from the resale of the lands. These possible profits 
and expected commissions together constituted the entire in- 
terest which Davis and Langhorne could have in the transaction 
in which they were about to enter, the purchase and sale of these 
lands. 

It is contended upon the part of appellants that by reason of 
the facts we have stated Davis, as the agent of the Beurys, had 
come to occupy such an attitude toward them, and had assumed 
such relations towards Langhorne and the subject-matter of his 
agency as renders the contract for the sale of the lands voidable 
at their election, and precludes him from being entitled to any 
compensation as their agent. 

On behalf of the appellee, it is contended that Davis, with the 
knowledge of the Beurys, sold these lands to himself as trustee 
for Langhorne, an ascertained purchaser, at a fixed price, and 
that every material fact touching the transaction was communi- 
cated to or known by the Beurys. 

The record does not show that Davis made a full disclosure 
of his relations to the transaction to his principals. Those re- 
lations should not have been left to conjecture and inference, 
but Davis should have stated frankly and fully to the Beurys 
the engagements he had entered into and the relations he had 
assumed towards Langhorne. Under the option contract of 
July 8, 1905, Davis stood in no fiduciary relation to the Beurys, 
but in consequence of an agreement made with Langhorne, to 
whom he had already agreed upon a sale and transfer of his 
rights under the option contract at $27 per acre, he approached 
the Beurys and secured the "Commission Contract" of August 
4, 1905. He did not disclose to the Beurys that he bad already 
come to an agreement with Langhorne, nor was he under any 
obligation to disclose that fact to them until he entered into the 
negotiations which resulted in his becoming their agent for the 
sale of the lands to be compensated by them as their agent for 
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that service; but before changing his attitude of optionee — a 
relation, if not of open antagonism to the Beurys, one which 
was certainly not of a fiduciary character — to become their agent, 
thus altering his whole attitude toward the situation, and one 
imposing the utmost good faith upon him in his dealings with his 
principals, he should have explicitly informed them that he had 
already made a sale to Langhorne at $27 an acre. Instead of 
doing this, his conduct was such as to induce the reasonable 
belief upon the part of the Beurys that their entering into the 
"Commission Contract" was a necessary condition to the con- 
summation of the sale to Langhorne. Such may have been the 
case, but the Beurys were entitled to know the facts, so as to 
determine how far it was consistent with their interest to employ 
as agent a person holding such relations to the prospective pur- 
chaser. In a yet higher degree was it the duty of Davis frankly 
to have disclosed his interest in the purchase and Langhorne's 
interest in the commissions. This property was being purchased 
with a view to speculation — in other words, with the hope of 
selling it at an advanced price— and Davis, the agent of the 
Beurys, the vendors, was jointly interested with Langhorne in 
the purchase. Langhorne Was to have one-half of the commis- 
sions, Davis one-fourth of the profits. The commissions and the 
profits constituting the entire interest which Davis and Lang- 
horne could have in the transaction. 

Here, then, was a complete identity of interest between Lang- 
horne, the purchaser, and Davis, the agent for the sellers. We 
have no doubt that it was the duty of Davis to communicate 
these facts to his principals. It is not enough to say that he 
thought they were fully advised of all the facts. It is not 
sufficient to be able to point out circumstances from which an 
inference may be drawn that the principals or their attorneys at 
law knew or had means of knowledge. No agent was under so 
high an obligation to impart information appertaining to his own 
conduct to his own antagonistic relations to the subject of his 
agency as Davis himself was, and nothing short of a full dis- 
closure to his principals will satisfy the duty of good faith which 
the law imposes upon one so situated. 

It is true that he was an agent to sell to an ascertained pur- 
chaser at an agreed price, but it was none the less his duty to 
place his principals in full possession of the facts bearing upon 
his personal interest in and relations to the subject and toward 
the prospective purchaser. It may be true that the Beurys suf- 
fered no injury by reason of their ignorance of the facts, but the 
law makes no such inquiry. In order to remove temptation 
from the path of agents, as far as can be done, it stamps from 
motives of public policy all such dealings with the seal of its 
condemnation. 
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These views are fully sustained by adjudicated cases and 
text-writers. 

In Halsey v. Monteiro, 92 Va. 581, 24 S. E. 258. this court, 
dealing with the duty of real estate brokers or agents, speaks 
as follows: ''An agent to sell cannot become a purchaser, ex- 
cept after the fullest disclosure to his principal of all facts 
which may affect his interest. The relation between the parties 
is one of trust and confidence, and the utmost good faith is 
exacted of the agent. He cannot sign a contract for the sale of 
the principal's land when he is himself interested as purchaser. 
If such contract be made by the agent, the principal will not be 
held to a ratification thereof, except after full knowledge of all 
the material facts. If these be either suppressed or unknown, 
the ratification will be treated as invalid, because founded in 
fraud or mistake." 

In Ferguson v. Gooch, 94 Va. 1, 26 S. E. 397, 40 L. R. A. 234, 
Judge Buchanan, in the course of the opinion, says: "Nothing 
is better settled than that a man cannot be the agent of both the 
seller and the buyer in the same transaction without the intelli- 
gent consent of both. Loyalty to his trust is the most important 
duty which the agent owes to his principal. Reliance upon his 
integrity, fidelity, and ability is the main consideration in the se- 
lection of agents, and so careful is the law in guarding this fi- 
duciary relation that it will not allow an agent to act for himself 
and his principal, nor to act for two principals on opposite sides 
in the same transaction. All such transactions are voidable, and 
may be repudiated by the principal, without showing that he was 
injured. In such cases, the amount of consideration, the absence 
of undue advantage, and other like features are wholly imma- 
terial. Nothing will defeat the principal's right of remedy ex- 
cept his own confirmation after full knowledge of all the facts. 
Actual injury is not the principle upon which the law holds 
such transactions voidable. The chief object of the principle is 
not to compel restitution where actual fraud has been committed, 
or unjust advantage gained, but it is to prevent the agent from 
putting himself in a position 'in which to be honest must be a 
strain on him,' and to elevate him 'to a position where he can- 
not be tempted to betray his principal.' 'Under a less stringent 
rule,' it was said by the court in Parlin [Porter] v. Woodruff, 
36 N. J. Eq. 174, 180, 'fraud might be committed, or unfair ad- 
vantage taken, and yet, owing to the imperfections of the best 
human institutions, the injured party be unable either to dis- 
cover it or to prove it in such manner as to entitle him to re- 
dress. To guard against this uncertainty, all possible temptation 
is removed, and the prohibition against an agent acting in a dual 
character is made broad enough to cover all his transactions. 
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The rights of the principal will not be changed, nor the capacity 
of the agent enlarged, by the fact that the agent is not in- 
vested with a discretion, but simply acts under an authority to 
purchase a particular article at a specified price, or to sell a par- 
ticular article at the market price. No such distinction is rec- 
ognized by the adjudications, nor can it be established without 
removing an important safeguard against fraud' — [citing a num- 
ber of cases]. 

"It is claimed that it Was at that time common for real estate 
agents in that city to get up syndicates to buy property in their 
hands for sale. No such custom or usage is proved, and, if it 
were, it could not avail unless it were clearly shown (and it 
was not), if then, that the members of the syndicate, many of 
whom did not live in or near Roanoke city, had knowledge of 
the usage or custom when Powell & Co. became their agents. To 
be secretlv in the service of the opposite party while the agent 
is acting ostensibly for his principal only is a fraud upon the lat- 
ter and a breach of public morals which the law will not per- 
mit." 

Speaking of the relation of principal and agent, at section 
959 of Pomeroy's Eq. Jur., it is said: "Equity regards and 
treats this relation in the same general manner, and with nearly 
the same strictness, as that of trustee and beneficiary. The un- 
derlying thought is that an agent should not unite his personal and 
his representative characters in the same transaction; and equity 
will not permit him to be exposed to the temptation, or brought 
into a situation where his own personal interests conflict with 
the interests of his principal, and with the duties which he owes 
to his principal. In dealings without the intervention of his 
principal, if an agent for the purpose of selling property of the 
principal purchases it himself, or an agent for the purpose of 
buying property for the principal buys it from himself, either 
directly or through the instrumentality of a third person, the sale 
or purchase is voidable. It will always be set aside at the option 
of the principal. The amount of consideration, the absence of 
undue advantage, and other similar features are wholly imma- 
terial. Nothing will defeat the principal's right of remedy ex- 
cept his own confirmation after full knowledge of all the facts. 

* * * The mere fact that a reasonable consideration is 
paid, and that no undue advantage is taken, is not of itself suf- 
ficient. Any unfairness, any underhanded dealing, any use of 
knowledge not communicated to the principal, any lack of the 
perfect good faith which equity requires, renders the transac- 
tion voidable, so that it will be set aside at the option of the 
principal. If on the other hand, the agent imparted all his own 
knowledge concerning the matter, and advised his principal with 
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candor and disinterestedness, as though he himself were a stran- 
ger to the bargain, and paid a fair price, and the principal on 
his side acted with full knowledge of the subject-matter of the 
transaction and of the person with whom he was dealing, and 
gave a full and free consent, if all these are affirmatively proved, 
the presumption is overcome, and the transaction is valid." 

The same author, at section 1077, treating of the duty of an 
agent not to assume any position, enter into any relation, or do 
any act inconsistent with the interests of his beneficiary, states 
the law as follows: "This rule is of wide application, and ex- 
tends to every variety of circumstances. It rests upon the prin- 
ciple that as long as the confidential relation lasts the trustee or 
other fiduciary owes an undivided duty to his beneficiary, and 
cannot place himself in any other position which would subject 
him to conflicting duties, or expose him to the temptation of act- 
ing contrary to the best interests of his original cestui que trust. 
The rule applies alike to agents, partners, guardians, executors, 
and administrators, directors, and managing officers of corpora- 
tions, as well as to technical trustees. The most important phase 
of this rule is that which forbids trustees and all other fiduciaries 
from dealing in their own behalf with respect to matters in- 
volved in the trust, and this prohibition operates irrespectively 
of the good faith or bad faith of such dealing. It is therefore 
a gross violation of his duty for any trustee or director, acting 
in his fiduciary capacity, to enter into any contract with himself 
connected with the trust or its management. Such a contract is 
voidable and may be defeated or set aside at the suit of the ben- 
eficiary." 

Clark & Skyles on Agency, at section 407, is to the same ef- 
fect: "If an agent is employed to sell or lease property of his 
principal, he cannot sell or lease, directly or indirectly, to him- 
self, without the principal's knowledge and consent, or unless 
his relations with the principal have been terminated. If he 
does so, the principal may set the transaction aside and recover 
the property, or if sold to a bona fide purchaser compel him to 
account for the proceeds, and it will be no defense for the agent 
to show that he acted in good faith, and that the transaction 
was in fact for the best interest of the principal. The law does 
not inquire in such a case whether there was any fraud, but gives 
the principal the absolute right to repudiate the transaction, be- 
cause it will not allow an agent to take a position which is so 
inconsistent with his duty to his principal. And this is true 
notwithstanding the power to sell was executed upon a valuable 
consideration paid by the agent. 'The law does not presume that 
such a transaction will always be impressed with fraud, but it 
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furnishes an inducement to fraud, and affords opportunities to 
persons, who should always act with the most conscientious and 
scrupulous good faith, to abuse their trust; and therefore a to- 
tal disability is enjoined to take awav all temptation.' " Grum- 
ley v. Webb. 44 Mo. 444, 100 Am. Dec. 304. 

It is therefore not necessary in this case either to impute or 
to establish actual fraud, but the disability is enjoined and es- 
tablished by law in order to take away the temptation to the 
commission of fraud. In the statement of facts we have shown 
that Davis and Langhorne had identical interests in this whole 
transaction ; that Davis was interested to the extent of one- 
fourth in the declared object with which the purchase by Lang- 
horne was made — the hope and expectation of being able to sell 
the land which he purchased at an advanced price — and, when a 
disagreement arose between the parties as to the proper con- 
struction of the contracts between them, Davis appears as the 
attorney and counsel for the purchaser, and upon objections made 
by him as to the title, which it seems might have been in great 
part if not altogether removed, the consummation of the con- 
tract for the sale of the land was defeated. The evidence fails 
to show that there was a full and free disclosure of all these 
facts and circumstances to the Beurys, and we are of opinion 
that Davis has not shown himself entitled to the commissions 
which he claims. 

The decree of the circuit court must, therefore, be reversed, 
the bill of complaint dismissed, and the appellants recover their 
costs in this behalf expended. 

Reversed. 

Buchanan, J., absent. 

On Rehearing. 

Keith, P. This case was decided at the March term, 1910. 
The decree then entered was set aside upon a petition to rehear, 
and the case was reargued at the November term, 1910, of this 
court. 

After a careful consideration of the whole subject, the court 
is unanimously of the opinion that the conclusion reached at the 
former hearing, that the decision of the circuit court should be 
reversed and the bill dismissed, was right; but a majority of the 
court do not concur in the opinion heretofore filed, their view 
of the case being that the suit was founded upon the theory that 
the plaintiff was entitled to a certain commission for services 
rendered by him for the defendants as their agent in effecting 
a sale of the lands described in the bill, whereas, in the opinion 
of the majority, it clearly appears from the record that the re- 



1911.] SOUTHERN RY. CO. V. WILEY. 203 

lation of principal and agent did not exist, and consequently 
there could be no recovery of commissions. 

I again file the opinion heretofore rendered as expressing my 
view of the facts and the law. 

The decree of the circuit court must be reversed and the bill 
dismissed, with costs. 

Reversed. 

Buchanan. Harrison, and Whittle, JJ., concur in result 
only. 



Southern Ry. Co. v. Wiley. 
March 9, 1911. 
[TO S. E. 510.] 

1. Railroads (§ 356*) — Injuries to Trespassers — Use of Right of 
Way. — Where railroad tracks have long been used as a pathway 
with the knowledge and acquiescence of the company, it was bound 
to keep a reasonable lookout for persons upon the track. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1228- 
1234; Dec. Dig. § 356.*] 

2. Railroads (§ 398*) — Injuries — Sufficiency of Evidence — Knowl- 
edge of Danger. — In an action against a railroad company for inju- 
ries to a child on the track, evidence held to sustain a finding that 
the engineer saw the child in time to have avoided the accident. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1356- 
1363; Dec. Dig. § 398.*] 

Appeal from Circuit Court, Halifax County. 

Action by Ralph Wiley, by his next friend, Horace Wiley, 
against the Southern Railway Company. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

The plaintiff moved the court to give the following instructions, 
marked "1," "2," and "3," respectively, which were given as re- 
quested : 

"(1) The court instructs the jury that if they believe from the 
evidence that on January 9, 1909, Ralph Wiley, the plaintiff, was 
about 2y 2 years of age, then he is presumed to have been incapa- 
ble of contributory negligence. And the court further instructs 
the jury that, though they believe from the evidence that the 
father and mother of Ralph Wiley (or either of them) were 
guilty of negligence in not keeping said Ralph Wiley from going 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



